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DIRECT PROCEEDING IN FOREIGN JURIS- 


DICTION AGAINST JUDGMENT PRO- 
TECTED BY FAITH AND CREDIT 
CLAUSE. 


The Supreme Court of Georgia, by a 
ruling of three to two judges, holds, that. 
where in a divorce case the decree is as- 
sailed in so far as it provides for custody of 
child, it can be attacked in a state, where 
the parties then live, notwithstanding that 
the decree was rendered in another state. 
Milner v. Gatlin, 85 S. E. 1045. 


It is stated that: “Ordinarily it is not 


permissible for a party to attack a judg- 


ment for fraud in a collateral proceeding,” 
because it is the business of a litigant to 
be on his guard against fraud and trickery. 
Nevertheless, if his rights are infringed, 
“he has his proper remedy by action to 
annul the judgment, or by application to 
equity for relief.” 

Considering the application of these prin- 
ciples to the matter at bar, it is said: ‘“Mar- 
riage being a status, and both parties being 
residents of this state, the courts of Texas 
have no jurisdiction to fix the status of 
the child of the marriage by amendment of 
the divorce decree. If that portion of the 
divorce decree was obtained by the fraud 
of the husband in representing to the court 
that the wife assented to an award of the 
child to his custody, she has the right to 
attack the judgment on that ground in some 
forum. If, by reason of the parties being 
residents of the State of Georgia, the Texas 
court is without jurisdiction to determine 
this question, when the Texas decree is 
offered in evidence on a proceeding pending 
in this state, for the purpose of. establishing 
a right, the opposite party will not be shut 
off from showing that the decree was fraud- 
ulently obtained.” ; 





The minority concur in the result reached 
in this case on other grounds, but hold 
that the Texas decree was protected by 
the faith and credit clause of the Constitu- 
tion against attack, for any reason, in an- 
other state. 


With the minority we agree, and the case, 
as we view it, shows that the Georgia court 
was in tribulation over a matter which was 
wholly foreign to the issue before it. To. 
our mind, it made little difference whether 
the Texas decree was procured by fraud 
or not, as the right to custody of the child 
depended altogether on existing status of 
the parties, the benefit of the child being the 
controlling question before the Georgia 
court. It might be true that a fraud of the 
character charged would be thought evi- 
dentiary of the husband's present unfitness 
to have custody of the child. Otherwise, it 
cut no figure whatever. 


But the reasoning adopted by the Georgia 
court appears to us insufficient from several 
points of view. 


In the first place, if there be, as is al- 
leged, no tribunal to which the party charg- 
ing the fraud might apply for relief, this is 
a situation brought about by a voluntary act 
subsequent to the decree. The faith and 
credit clause directly guarantees observance 
of the decree in a foreign state and it 
speaks in unequivocal terms. 


In the second place, we do not think that 
removal of either or both parties from 
Texas deprived the court rendering the 
decree of jurisdiction in a proceeding to 
annul it or a court of equity of that state 
from granting relief against it. 


A proceeding to obtain relief from a judg- 
ment or decree is in its nature a proceeding 
in rem. ‘The judgment or decree creates 
a status existent only in the jurisdiction 
where it has been rendered, and to annul 
or modify that status concerns something 
which may be intangible but nevertheless 
it has a presence in the jurisdiction. 
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Let us suppose that a judgment or de- 
cree affects land or personal tangible prop- 
erty in the state, would it not seem ex- 
traordinary for it to be attacked for any 
reason in another state? ‘The ground of 
attack, though regarded as a good ground 
in the state where it is attacked, might not 
be recognized at all in the state where the 
judgment was rendered. If the attack were 
allowed, not only would protection under 
the faith and credit clause be ignored, but, 
additionally, the judgment in the proceed- 
ing to annul or modify would have extra- 
territorial force. 


Thirdly, it does not seem to us that re- 
moval from the state by the parties affect- 
ed would take away jurisdiction from the 
‘Texas courts to entertain a case to annul or 
modify any judgment or decree rendered 
by its courts. Certainly this would seem 
true as to real estate or any tangible per- 
sonal property within the boundaries of the 
And if it could be supposed to 
affect a status that had been removed to 
another state, this would be upon the idea, 
that it left a pro tanto existence in the state 
from which the status had been removed. 


state. 


If the decree sought to be attacked was 
by a party in another state was in a divorce 
suit, the question of jurisdiction in another 
state again would be complicated if parties 
thereto, though leaving the state of its rendi- 
tion, were living in different states. ‘The 
status created by the Texas decree went, 
then, not to one state wholly, but to two 
different states. Which state, if either, 
would have jurisdiction to annul or modify 
it? 

There are so very many different possi- 
bilities arising qut of the principle which 
the Georgia court upholds, that we think 
the only thing to be followed is the constitu- 
tional rule which the faith and credit clause 
déclares and not to suppose any exception 
thereto. We have only suggested two 
or three inconveniences arising out of the 
principle we are attacking.- No doubt other 
objections could be stated. 





NOTES OF IMPORTANT DECISIONS. 





ADMIRALTY LAW.—WORKMEN’S COM- 
PENSATION ACT ADDITIONAL REMEDY.-— 
In another column we consider a decision by 
New York Court of Appeals, upholding con- 
stitutionality of that state’s compulsory Work- 
men’s Compensation Act. In re Walker, 215 
N. Y., 529,109, N. E. 604, considers the U. S. 
Judicial Code, which provides for jurisdiction 
of U. S. District Courts of all civil causes of 
admiralty and maritime jurisdiction; saving to 
suitors in all cases, the right of a common law 
remedy, where they are competent to use it. 

It was urged that Congress did not have in 
mind the Workmen’s Compensation Act, but 
this act as a substitute for the common law 
remedy applies with equal lack of discrimina- 
tion to admiralty matters as to others and the 
same sort of exemption is granted to employers 
therein as to other employers. 


The case is distinguished from Cunningham 
v. N. W. Improvement Co., 44 Mont. 180, 119 
Pac. 554, in that Montana’s law, held not to 
apply in admiralty, required employers to make 
prescribed payments into a state fund, but left 
them liable to a suit at common law, as before. 
This distinction seems well drawn, even should 
suitors in Montana have been held to have no 
remedy at common law, the Workmen’s Com- 
pensation law being held, had it have been so 
held, to supersede all common law liability. 





WORKMEN’S COMPENSATION ACT.— 
COMPULSORY FEATURE CONSTITUTION- 
AL.—-New York Court of Appeals holds that a 
compulsory Workmen’s Compensation Law is 
constitutional, Jensen v. Southern Pac. Co., 
215 N. Y. 514, 109 N. E. 600. 


In arriving at this conclusion, concurred in 
by all of the sitting judges, six out of the 
seven, the court considers the case of Jeffrey 
Mfg. Co. v. Blagg, 235 U. S. 571, 35 Sup. Ct. 167, 
which held an optional act constitutional and 
the case of Noble State Bank v. Haskell, 219 
U. S. 104, 31 Sup. Ct. 186, 32 L. R. A. (N.S.), 
1062, Ann. Cas. 1912, A487, in which Judge 
Holmes’ elastic definition of police power is 
found. There is also considered, the case of 
Ives v. South Buffalo Ry. Co., 201 N. Y. 271, 
94 N. E., 431, 34 L. R. A. (N. S.), 162, Ann. Cas. 
1912, B156, in which case, as we remember, 
the opinion expressed pointed disagreement 
with the Haskell, or, as it is more familiarly 
known, the Bank Guaranty, case. It is ex- 


: plained that the Ives case, as to this, was con- 
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struing New York’s constitution, which was 


later amended, and now the question was un- 


der the -Federal constitution. 


While the U. S. Supreme Court in the Blagg 
case ruled upon an optional law, the New York 
court holds, that the Bank Guaranty case would 
cover a compulsory law, because such a law 
“certainly promotes the public welfare as di- 
rectly as does an insurance of bank depositors 
from loss.” 


It is said of compensation laws that when 
an employee “enters into the contract of em- 
ployment, he is now assured of a definite com- 
pensation for an accidental injury occurring 
with or without fault imputable to the em- 
ploye and is afforded a remedy which is 
prompt, certain and inexpensive. In return 
for these benefits he is required to give up the 
doubtful privilege of having a jury assess his 
damages, a considerable part of which, if re- 
covered at all after long delay, must go to pay 
expenses and lawyers’ fees.” 


New York court is seen to yield gracefully 
from its old opposition to Workmen’s Compen- 
sation Acts and not charily to apply the amend- 
ment to the New York constitution, passed sub- 
sequently to its ruling in the Ives case. 





MASTER AND SERVANT.—PURCHASING 
AGENT FOR CORPORATION RECEIVING 
GIFTS FROM SELLER.—St. Louis Court of 
Appeals considers the case of alleged wrongful 
discharge of a servant, who was purchasing 
agent for defendant, for his receiving small 
gifts at Christmas time from a seller of goods 
to defendant as ordered by the agent. Wade 
v. Wm. Barr D.:G. Co., 177 S. W. 668. 


The court thought that under all of the cir- 
cumstances of the making of the gifts and 
their relatively small value compared to the 
extent of the purchases and the further fact, 
that defendant’s general manager had compli- 
mented the agent on the success of his pur- 
chases, made it a question for the jury whether 
the giving or securing of such gifts had a 
tendency to corrupt plaintiff or weaken the 
confidence reposed in him. 


The opinion refers to Labatt on Master and 
Servant, §279, as upholding the proposition 
that even if gifts are received, it ought to ap- 
pear that they were given for the purpose of 
influencing the employe as to his duties and 
it is recited that no authority is cited by that 
author to sustain that proposition. 





It seems to us that the intent on the part 
of the giver, unless known to donee, has very 
little to do with such a question. It is the 
same, however the giver intended the gift to 
be. The serious question is both of tend- 
ency to corrupt and to undermine confidence, 
and one question not seeming to enter into 
consideration was keeping the fact of the gifts 
being made concealed, or, at least not report- 
ing such fact to.the employer. The act of re- 
ceiving such a gift might weigh heavily in one 
employer’s mind and not in another’s and it 
would not be wholly unreasonable for one to 
take either view. That the agent was com- 
plimented by the general manager of defend- 
ant, not then knowing of the gifts, was not 
relevant as testimony at all, except as the com- 
pliments tended to show that the employe was 
lacking in frankness. When the court speaks 
of soldiers in the trenches making presents to 
their foes, we think the simile as such is not 
striking. Respect and chivalry and the ab- 
sence of personal hate are indicated in the 
one case, and purely self-seeking may be 
thought to be the basis of the other acts. 








RECENT DECISIONS OF THE NEW YORK 


COUNTY LAWYERS’ ASSOCIATION 
COMMITTEE ON PROFESSIONAL 
ETHICS. 





' Question No. 82.—Is it ethical for a lawyer 
who has been appointed as assistant to the 
United. States District Attorney to carry on 
private litigation in state courts which re- 
quires his presence in the court room? 

Answer No. 82.—In the opinion of the com- 
mittee there is nothing essentially unethical in 
the practice suggested, so long as it does not 
interfere or conflict with the due performance 
of duty by the assistant. The committee calls 
attention to the following circular, issued by 
the attorney-general of the United States: 

Orper No, 508. 
To all United States Attorneys, and Assistant 

United States Attorneys: 

From time to time the attention of the de- - 
partment has been called to the following mat- 
ters connected with the conduct of the offices 
of United States attorneys: 

First, the absence from their offices in the 
federal buildings, and the want, or seeming 
want, of attention to public business, by reason 


of attention to private business in their private 
Offices. 
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Second, the use of their official positions to 
advertise and promote their private business, 
by advertising the fact in the newspapers or 
printing their official position upon their pri- 
vate letter-heads and private business cards. 

Third, the use of the offices in the public 
buildings for the transaction of private busi- 
ness. 


As to the first of these complaints, it is 
obvious that their first duty is to the public, 
and that no private business should in any 
way interfere, or be allowed to appear to in- 
terfere, with the discharge of public duties. 
It is, therefore, ordered that, as far as possible, 
they be present in their offices during reason- 
able office hours ready to meet the public and 
confer about and transact official business. 


As to the second of these complaints, it is 
plainly improper for a public official to use 
his public position for private professional 
purposes, and all methods of so doing are pro- 
hibited whether by the use of the official name 
on letter-heads, advertisements in newspapers, 
or otherwise. 


As to the third complaint, it is just as im- 
proper to use the public offices for the trans- 
action of private business. It is, therefore, 
directed that no private professional business 
be transacted in public offices. 


It is not the purpose of this order to pro- 
hibit United States attorneys, or their as- 
sistants, from accepting private professional 
business and transacting personal business, but 
to avoid any interference of private with public 
business, as well as any fair criticism by the 
general public of the methods of conducting 
the businesses of the office. The hearty co- 
operation of the United States attorneys and 
their assistants to these ends is relied upon 
with confidence. 

Respectfully, 


T. W. Greeory, 
Attorney-General. 


Question No. 84.—A lawyer is consulted by a 
client named as executor in a document pur- 
porting to be the last will and testament of a 
decedent, and in and by which provisions are 
made for the benefit of others than the person 
named as the executor, the executor being a 
stranger in blood to the decedent and the bene- 
ficiaries named in the said document being the 
decedent’s next of kin and heirs at law. After 
a statement of the facts by the client the lawyer 
forms an opinion thereon and advises his client 


* tionably first expostulate with 





that it is the client’s duty to file the will for 
probate. He subsequently learns that the client 
instead of following his advice intends to con- 
ceal the will and appropriate the property of 
the decedent. His only source of knowledge 
of the existence of the will is his consultation 
with the person named as executor in which 
the will was exhibited. 


In the opinion of the committee, 


1. Can the lawyer properly disclose the ex- 
istence of the will to those interested in its 
provisions, whom he believes to be otherwise 
ignorant of its existence and of the provisions 
therein for their benefit? 


2. Can he properly advise the prosecuting 
attorney of his knowledge? 


Answer No. 84.—While the committee recog- 
nizes the wide extent of the privilege accorded 
to communications from a client to his legal 
counsel, and the fact that such privilege is pro- 
tected by statute (Code Civ. Pro. S. 835), never- 
theless, it is of the opinion that such privilege 
ought not to be extended to the circumstances 
of the present case; the lawyer should unques- 
the executor, 
so that he himself may avail himself of the 
opportunity to disclose the existence of the 
will; but if such expostulation fail, then in the 
opinion of the committee the attorney should 
make known to the interested parties the fact 
that there is a will in existence. Where 
a client consults an attorney in order 
to obtain his assistance in the commission of 
a crime, the rule of privileged communications 
does not apply. The duty of the attorney to 
the court and to society forbids the application 
of the rule in such a case. For like reasons, we 
believe that where an attorney ascertains that 
a former client is about to commit a felony 
(Penal Law, S. 2052), such, for example, as 
the concealment of a will as suggested in the 
present question, even though his knowledge 
of the contemplated felony is due to the com- 
munications previously made to him by the 
client, when no crime or felony was in con- 
templation, it is the duty of the attorney to 
prevent the felony if he can, by disclosing the 
facts to those against whom, or against whose 
interests, the felony is directed. 


We do not believe, however, that this duty 
goes to the extent of requiring him to call the 
matter to the attention of the prosecuting at- 
torney, although in our opinion it would not 
be improper for him to do so. 
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THE DECLINE OF INSULAR JURIS- 
PRUDENCE. 





A book of the importance of “A Gen- 
eral Survey of Events, Sources, Persons 
and Movements in Continental Legal His- 
tory” (Little, Brown & Co., already re- 
viewed in these pages, 76 Cent. L. J. p. 
434) may merit some further observations. 

The Editorial Committee of the Asso- 
ciation of American Law Schools says in 
its general introduction to the Continental 
Legal History series, of which this is the 
opening volume: 

“For the sake of legal science, this story 
should now become a familar one to all 
who are studious to know the history of 
our law. The time is ripe. During the 
last thirty years European scholars have 
placed the history of their law on the 
footing of modern critical and philosoph- 
ical research. And to-day, among our- 
selves, we find a marked widening of 
view and a vigorous interest in the com- 
parison of other peoples’ legal institu- 
tions.” 

Not without significance is this refer- 
ence to the growth of European scholar- 
ship in the last thirty years. The same 
period has witnessed the remarkable de- 
velopment of modern social legislation 
and the gradual decline of the laisser faire 
doctrine. The law during this time has 
had to meet new problems, and has found 
its attention shifted more and more to 
new fields. The narrowly technical view 
of law can be indefinitely prolonged in 
stationary periods, but in times of rapid 
social change methods must be broad- 
ened and doctrines re-stated, with the re- 
sult that law instead of maintaining it- 
self as a self-sufficient, isolated discip- 
line, shares in the general development of 
science and enlarges its knowledge of 
the entire range of social phenomena. 

The persistence of the old laisser faire 
individualism, together with the sharp 
differentiation of the Anglo-American 
law as an independent system of juris- 
prudence. no doubt operated for a long 





time to detach legal thought in England 
and the United States from this expan- 
sive movement on the Continent. The 
Anglo-Saxon insularity was promoted 
rather than diminished by the influence of 
leading English representatives of legal 
theory, for example Holland, whowascon- 
tent with the narrow Austinian founda- 
tions of .a science concerned only with 
the materials of a specialized discipline. 

A striking example of this insularity is 
furnished by Professor Clark’s two recent 
volumes on theoretical jurisprudence in 
his “Roman Private Law,” which con- 
tain scarcely any references, apart from 
Jhering, to the important recent litera- 
ture of the Continent. But such a treat- 
ment as Clark’s, blindly pursuing the 
Austin-Holland tradition, already seems 
out-moded. Professor Vinogradoff has 
written in a totally different spirit in his 
“Common Sense in Law.” That in this 
country there has been a steadily growing 
cosmopolitan outlook can be readily as- 
certained by anyone who will examine 
the files of leading legal and political 
periodicals. 

World-wide movements in society have 
not only stimulated the philosophy of 
law, but they have also brought forth a 
voluminous literature on special topics 
of the law, and every country must now 
seek light from foreign contributions for 
the solutions of such problems as those 
of the regulation of industrial combina- 
tions, the administration of workmen’s 
compensation and other statutes subject- 
ing the employer to new duties, the im- 
position of punishment in accordance with 
new penological criteria, and the improve- 
ment of procedure in a stientific direction. 

This growing internationalism of legal 
thought is evidenced in a noteworthy re- 
cent study of the problems of public pol- 
icy presented by a changing social regime. 
Professor Ely, in the preface to his “Prop- 
erty and Contract,” published last autumn 
(Macmillan), says: 

“During the years of growth of this 
work I have been struck by the orderly 
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nature and continuity of progress and 
also by the internationalism of law and 
institutions, corresponding to economic 
internationalism. The growth from 1892 
to 1914 has been rapid, but it shows no 
marked breaks. Citations and quotations 
in 1895, 1896, etc., are as appropriate as 
those of 1912 and 1913. They need con- 
tinuation but not usually striking out. 
And very markedly does the evolution of 
this book or—to speak with greater accu- 
racy—the evolution of my ideas embedded 
in it, illustrate the internationalism of 
our thought and life, showing the inade- 
quacy of the idea that law is local and 
that we do not need to study foreign 
systems of law.” 

To give further the 
“marked widening of view” of which the 
committee speaks would be to pile up 
platitudes. The evidences that our legal 
scholars are waking up to a world point 
of view, in place of a purely national at- 
titude toward problems of law, could eas- 
ily be multiplied. Since the publication 
of the Continental Legal History Series 
was begun the great European war has 
broken out, bringing the problems of the 
European continent even closer to us and 
furnishing an irrestistible argument for 
that world-wide vision which is bound to 
predominate more and more in future. 

“The General Survey,” as the key vol- 
ume of the series, orienting the reader in 
the regions of Continental legal history 
and preparing him for the study of par- 
ticular periods and countries, constitutes 
an invaluable adjunct to the historical 
literature of the law. It logically deserves 
a place in the curriculum of the law stu- 
dent, to round out his knowledge of legal 
history, as well as its place in the well- 
ordered library of every cultured lawyer. 
It may work wonders in smoothing the 
way for the student to enter upon the 
study of Roman law, exhibiting as it does 
the living side of that law in its organic 
relation to the development of European 
civilization—thus unfolding a dramatic 
and entrancing spectacle. The other 


instances’ of 





groups of European treatises that are be- 
ing issued in this country—the Modern 
Criminal Science Series and the Modern 
Legal Philosophy Series—cannot take 
precedence of it. The historical back- 
ground of this recent criminological and 
philosophical literature needs first to be 
studied, for an adequate comprehension 
of its contemporary bearings to be at- 
tained, and in this respect the “General 
Survey” stands alone, unmatched in the 
field covered by the many eminent schol- 
ars who have collaborated in its produc- 
tion. They have made it a book which, 
though a compilation of translations, will 
take rank as equal in the value of its con- 
tents to any other work of legal history 
in the English language, not even except- 
ing the great masterpieces. 
A. W. SPENCER. 
3rookline, Mass. 








TAKING PROPERTY OF INSOLV- 
ENT PARTNERSHIP TO PAY THE 
INDIVIDUAL DEBTS OF THE 
PARTNERS. 





It is an elementary rule of equity that 
partnership debts must be paid out of the 
partnership property and that the indi- 
vidual debts of the partners must be paid 
out of their separate property, and if the 
partnership creditors cannot obtain pay- 
ment out of the partnership property they 
cannot, in equity, resort to the separate 
or individual property of the partners 
until the individual creditors of the part- 
ners are satisfied ; nor have the individual 
creditors of the partners any claim upon 
the partnership assets until all of the 
partnership creditors are satisfied. This 
in effect was held for the first time so far 
as the reported cases show in Ex Parte 
Crowder,’ exactly two hundred years 
ago. ‘There was some fluctuation back 
and forth in the decisions of the courts, 
but that holding-has finally become a set- 


(1) 2 Vern., 706 (England). 
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tled principle of the law and may well be 
termed elementary.* 

Another elementary rule is that the 
partners may during the partnership con- 
vert joint or partnership property into 
separate property or separate property 
into ioint property, and the property will, 
on dissolution, be held to possess that 
character which is thus impressed upon 
it.® 

It is also elementary that it is the 
right of the partners to have the partner- 
ship property applied to the payment of 
the partnership debts. 

To what extent, then, may the partners 
control the disposition of the partnership 
property as to the creditors of the firm 
and the individual creditors of the part- 
ners? 

Can the partners appropriate the part- 
nership property and apply it to the pay- 
ment of their private debts if the partner- 
ship is insolvent and the partnership 
debts are thereby left unpaid? 

The rule seems well settled that one 
member of a firm cannot apply partner- 
ship assets to the payment of his indi- 
vidual debts without the consent of the 
other members of the firm, and that un- 
less there has been a bona fide transfer 
the property so applied may be recovered 
for the benefit of the partnership.* 

Whether the individual creditor receiv- 
ing such property from such partner may 
retain it as against the partners or the 
partnership creditors when he had no 
knowledge of the source from which it 
came is a question respecting which the 
authorities are somewhat equally divid- 
ed; the one side insisting that his good 
faith is a protection to any proceeding 
against him to recover the money or 
property so received,® while the other side 


(2) Bates on Partnership, § 825. 

(3) Story on Partnership, 527. 

(4) Eady v. Newton Coal Co., 123 Ga. 557, 3 
Am. & Eng. Ann, Cases, 148 and extended note. 

(5) Locke v. Lewis, 124 Mass. 1, 26 Am. Rep. 
631; Davis v. Atkinson, 124 Ill. 474, 7 Am. St. Rep. 
373, and note. 





insists that his right depends not upon 
his knowledge that it was partnership 
property, but upon the fact whether the 
other partners had assented to such dis- 
position or not.® 

It is quite generally held that the part- 
ners may by agreement among them- 
selves waive their right to have the part- 
nership property applied to the payment 
of the partnership debts, so long as the 
partnership is solvent, and may by such 
agreement convert the partnership prop- 
erty into separate property, thus subject- 
ing it to the payment of the individual 
debts of the members of the partnership, 
and they may by direct appropriation 
apply the partnership assets to the pay- 
ment of the individual debts of one or 


more of the partners. 3 


The conflict among the decisions of 
the courts of last resort arises as to 
whether the partners may appropriate the 
assets or partnership property to the pay- 
ment of the individual debts of the part- 
ners when the partnership is insolvent, 
and thus leave their firm debts unpaid. 
It has been insisted with much force that 
an appropriation of partnership property 
to the payment of the debts of an individ- 
ual partner is, in effect, a transfer without 
consideration and when the partnership 
is insolvent such transfer or appropria- 
tion must naturally have the effect to 
hinder, delay and defraud its creditors, 
and therefore that a lien created against 
partnership property to secure a debt due 
from one of its members or any payment 
or appropriation of such property in sat- 
isfaction of such debts or any assignment 
for the benefit of creditors which shall 
give preference to individual creditors or 
authorize the payment out of the proceeds 
of such assignment to any of such cred- 
itors before the partnership liabilities are 
satisfied, is fradulent and void as against 
the creditors of the partnership, and 


(6) Cannon v. Lindsey, 85 Ala. 198, 7 Am. 
St. Rep. 38; Janney v. Springer, 78 Iowa 617, 16 
Am. St. Rep. 460. 
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therefore subject to be treated as any 
other fraudulent transfer or lien. This 
rule is supported by a multitude of au- 
thorities, and is the law in those jurisdic- 
tions." 

It is claimed in some of the reported 
cases that the partnership creditors have 
some sort of lien upon the partnership 
assets whereby they may enforce pay- 
ment of their claims as against partner- 
ship assets. The term is misleading. 
They do not have any lien.* There are, 
however, numerous decisions of the 
courts of last resort as well as some of 
the text writers, which hold that the part- 
ners have an equitable lien on all the 
property of the partnership for the pay- 
ment of the partnership debts as protect- 
ing them from the liability individually 

. . . . . 
therefor.*° In other jurisdictions part- 
ners are held to have a right in the nature 
of a quasi lien upon the partnership prop- 
erty for the payment of the firm debts. 
From this doctrine springs another viz., 
that the partnership creditors have a 
quasi lien against the partnership prop- 
erty against which they have the right 
to enforce the payment of their claims. 
On the other hand there are numerous 
authorities which expressly hold that the 
ordinary creditors of a partnership have 
no lien whatever on the property of the 
firm so as to be able to prevent it from 
parting with the firm property to whom- 
soever it chooses." 

(7) Wilson v. Robertson, 21 N. Y. 587; Atlas 
Nat. Bank v. More, 40 Ill. App. 336; Rothell v. 
Grimes, 22 Neb. 526; Heineman v. Hart, 55 Mich. 
64; Arnold v. Hagerman, 45 N. J. Eq. 186, 14 Am. 
St. Rep. 712; Flack v. Charron, 29 Md. 311; Darby 
v. Gilligan, 33 W. Va. 246, 10 S. E. 400, 6. L. R. A. 
740; Clements v. Jessups, 36 N. J. Eq. 596; Elliot 
v. Stevens, 38 N. H. 311; Gallagher’s Appeal, 
114 Pa. St. 353; Menagh v. Whitwell, 52 N. Y. 146. 

(8) Tillinghast v. Champlin, 4 R. I. 173, 67 
Am. Dec, 510; Sumner v. Hampson, 8 Ohio 328, 
32 Am. Dec. 722; Washburn v. Bank, 19 Vt. 278. 

(9) Allen v. Center, V. Co., 21 Conn. 130; Allen 
v. Grissom, 90 N, C. 90; National Bank Indianola 
v. Brubaker, 128 Iowa 587, 105 N. W. 116, 111 
Am. St. Rep. 209, 2 L. R. A. (N. S&.) 256. 

(10) Parsons on Partnership, 358; 
538, and cases cited in n. 65. 


(11) See Lindley on Partnership, Second Am. 
Ed. 780, and cases cited in note. 


30 Cyc., 





Out of this conflict of authorities there 
seems to be practical uniformity that by 
reason of the right of the partners to 
have the partnership property applied to 
the payment of the firm debts that the 
creditors of the partnership are entitled 
to the same right. That this right is a 
derivative right through the so-called 
lien of the partners and rests upon the 
equities of the partners between each 
other. 


But the right to insist that the part- 
nership property be retained and applied 
first to partnership debts is a right to be 
asserted by the partner and not by the 
creditors, and if the right is waived by 
the partner the partnership creditors 
cannot be heard to complain in the ab- 
sence of fraud.’* And this is true, even 
though it should subsequently turn out 
that their ability to collect their partner- 
ship claims has been substantially im- 
paired by the appropriation thus made 
for the benefit of the creditors of a single 
partner.*® 


From a consideration of the cases cited 
it will be apparent that the first proposi- 
tion heading this article is not universal 
in its application, and therein lies the 
cause of much of the dfficulty that has 
arisen and still arises in the determina- 
tion of this question. We cannot do bet- 
ter than quote from the decision in the 
case of Sargent v. Blake,* a comparative- 
ly recent case, in which the question be- 
fore the court was as to whether one part- 
ner of an insolvent firm could apply firm 
assets to the payment of his individual 
ereditor’s demand, having the consent of 
his partner so to do, and thus deprive part- 
nership creditors of property from which 
to collect their claims. The court held 
that this was lawful in the absence of 


(12) National Bank Indianola v. 
128 Iowa 528, 111 Am, St. Rep. 209. 

(13 Hage v. Campbell, 78 Wisc. 572, 23 Am. 
St. Rep. 422; Woodmansie v. Holcomb, 34 Kas. 
35; Jewett v. Meech, 101 Ind. 289, 

(14) 160 Fed. 57. 


Brubaker, 
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fraud. The case was decided in 1908, and 
is annotated in 15 Am. & Eng. Ann., 
Cases, 58. In the opinion the court says, 
“There are two rules of law which at 
different times apply to the management 
and disposition of the property of the 
partnership: First, partners own, and 
with the consent of each, have the right 
and power to sell and dispose of the part- 
nership property, to transform it into in- 
dividual property of one or more of the 
partners, to apply it or its proceeds to 
the payment of their individual debts in 
preference to those of the partnership 
and to make such other honest disposi- 
tion of it as they may deem fit; second, 
in the administration of the property of 
a partnership in the courts the creditors 
of the partnership have the right to the 
application of the partnership property 
to the payment of the partnership debts 
in preference to the individual debts of 
the respective partners. The first rule 
is a rule of operation, the second is a rule 
of administration. The first governs 
during the operation of the. partnership 
business and the disposition of the part- 
nership property among the partners; 
the second operates during the adminis- 
tration of the partnership property after 
it is brought into the custody of the 
court. The first rule prevails until by 
some suit or act the interposition of some 
court is invoked to administer the part- 
nership property, and until that time the 
second rule is inoperative. Before the 
partnership property is placed in custodia 
legis for administration it is not held in 
trust for the payment of the partnership 
creditors in preference to the creditors of 
the individual partners. The partnership 
creditors have no lien upon it, and no in- 
dependent right to its application to the 
payment of their claims in preference to 
the claims of the creditors of the in- 
dividual partners. Each partner, how- 
ever, has the right to require the part- 
nership property to be applied to the pay- 
ment of the partnership debts in prefer- 





ence to the debts of the individual part- 
ners, to the end that he may not be re- 
quired to pay the former out of his in- 
dividual estate. The right of the cred- 
itors of the partnership to payment out 
of the property of the partnership in 
preference to the individual creditors is 
the mere right by subrogation or deriva- 
tion to enforce this right of one of the 
partners after the partnership property 
has been placed in the custody of the 
law. Until it has been so placed each 
partner has plenary power at any time 
to release or waive this right, and if each 
partner has done so, and at the time the 
property comes within the jurisdiction of 
the court no partner has this right, then 
no creditor of the partnership has it, for 
a stream cannot rise higher than its 
source.” 

The court cites a number of cases 
holding in effect that until partnership 
property is in the hands of the court the 
preferential equities of the partnership 
creditors do not attach to it either by way 
of a trust or a lien, and that when all the 
partners consent their application of the 
partnership property to the payment of 
an individual debt of a partner, even if 


the firm should prove to be insolvent and 


wholly without assets the transaction 
will not be set aside.*® 

In the case of Case v. Beauregard,*® 
the individual members of an insolvent 
firm had applied all of the partnership 
property to the payment of their respec- 
tive individual debts, and the firm’s cred- 
itors sought to subject it to their de- 
mands, but relief was denied upon the 
ground that the right of firm creditors 
was a derivative one and could not be 
enforced except so long as the partners 
themselves retained their equitable lien 
upon the property. Speaking on the pre- 
cise point the court said: “The bill, it is 


(15) ‘First Nat’l Bank of Indianola v. Bru- 
baker, 128 Iowa 587, 111 Am. St. Rep. 209, and 
cases cited in extended note. 

(16) 99 U. S. 119 
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true, charges that the several transfers of 
the partners were illegal and fradulent 
without specifying wherein the fraud 
consisted. The charge seems to be only 
a legal conclusion from the fact that some 
of the transfers were made for the pay- 
ment of the private debts of the assign- 
Conceding such to have been the 
case it was a fraud upon the other part- 
ners if a fraud at all, rather than upon 
the joint creditors—a fraud which the 
partners could waive and which was sub- 
sequently waived by the act of fusion.” 


ors. 


The clear effect of this decision is that 
it is not a fraud upon the creditors of a 
partnership for an insolvent firm to de- 
vote the entire partnership property to 
the payment of the separate debts of the 
partners, leaving no provision for the 
firm creditors. It seems that the rule is 
very generally established that it is only 
when the property of the partnership is 
in custodia legis for settlement that the 
elementary rule first above stated has 
any application. There the partnership 
creditors are entitled to preference and 
they may enforce this right in equity if 
the partners have not parted with their 
primary right to require that the firm 
debts shall be paid from the partnership 
property. O. C. Brown. 

Indianola, lowa. 








DAMAGES.—REMOTENESS. 





McQUILKIN v. POSTAL TELEGRAPH CABLE 











co. 
District Court of Appeal, First District, Cal- 
ifornia. June 19, 1915. 
151 Pac. 21 
The mere probability that a certain event 


would have happened upon which a claim of 
damages is predicated will not support such 
claim, nor furnish the foundation for an action 
for such damages. 





RICHARDS, J. This is an appeal from a 
judgment entered after an order sustaining the 
demurrer to plaintiff's amended complaint with- 
out further leave to amend. 





The facts as set forth in the amended com- 
plaint are these: The plaintiff is the exclusive 
sales agent in California of the General Fire- 
proofing Company, a corporation having its prin- 
cipal place of business at Youngstown, Ohio, and 
dealing in the manufacture and sale of metal 
furniture and filing devices. By the terms of 
his agency the plaintiff is authorized to bid 
for and enter into contracts for the furnishing 
of these forms of equipment upon terms which 
will net to his principal the cost of produc- 
tion and its profit, to which the agent was en- 
titled to add the cost of drayage, erection, sales 
expenses, and his own commission, in making 
up the sum of his bid. In the month of April, 
1912, the board of regents of the University of 
California were proposing to equip Agricultural 
Hall at the university with metal furniture, 
and to enter into a contract therefor in the 
manner provided by law. Section 1438 of the 
Political Code, in defining the powers and du- 
ties of the board of regents in such matters, 
provides as follows: 


“The construction and furnishing of the 
buildings must be let out to the lowest re- 
sponsible bidder, after advertisement for not 
less than ten days in at least two daily news- 
papers published in the city of San Francisco; 
but the regents may reject any bid; and ad- 
vertise anew.” 

During the latter part of April, 1912, the 
regents caused to be published in the manner 
provided by law a notice calling for sealed bids 
for the metal furniture of Agricultural Hall, 
which bids were to be opened on the 9th day 
of May, which was more than ten days after 
the first insertion of the advertisement. On 
May 8th the board of regents postponed the 
opening of bids until May 13, 1912, at 10 o’clock 
a. m., but made no further publication of the 
change of date for the opening of bids, though 
both the plaintiff and his principal had notice 
of the postponement. On May 11, 1912, at 9:20 
o’clock in the forenoon, the General Fireproof- 
ing Company delivered to the defendant at its 
office in Youngstown, Ohio, a telegram signed 
by it and addressed to the plaintiff at his of- 
fice in San Francisco, and reading as follows: 


“Berkeley job without glass or marble $15,- 
200 net to us f. o. b. Berkeley. We understand 
that nichelene costs no more than bronze.” 

The complaint alleges that this message was 
duly transmitted to and received by the de- 
fendant at its San Francisco office on the same 
day it was sent at 8:31 o’clock in the forenoon 
San Francisco time, but that the delivery of 
the message to the plaintiff was negligently 
delayed until the 13th day of May, 1912, at the 
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hour of 10:30 o’clock in the forenoon. At the 
hour of 10 o’clock a. m. of that day the board 
of regents received and opened the sealed bids 
for the metal furniture of Agricultural Hall. 
The plaintiff, not having then received the 
foregoing telegram, filed a bid on behalf of 
the General Fireproofing Company in the sum 
of $21,800. Had he been in receipt of said 
telegram or known of its contents prior to that 
time, he avers that his bid would have been 
$20,642. The only other bid presented was 
that of the Finch Jail Building & Metal Com- 
pany, which was for the sum of $21,160. The 
board of regents awarded the contract to the 
latter, whereas, according to plaintiff’s aver- 
ment, had he received said telegram within the 
reasonable time within which it should have 
been delivered, his bid of $20,642 would have 
been the lowest bid, and as he avers, the board 
of regents would have awarded the contract 
to his principal, in which case his commission 
would have been $2,692, which sum he avers 
to be the amount of his damage suffered 
through the failure and neglect of the defend- 
ant to deliver said telegram on time. 

The demurrer to the amended complaint is 
both general and special, and it was sustained 
generally by the trial court. The respondent 
relies upon two main points to sustain its posi- 
tion upon demurrer and upon this appeal. The 
first of these is that the board of regents, hav- 
ing continued over the time for opening bids 
from the day fixed by their advertisement with- 


out further notice than that already given, had. 


thereby lost jurisdiction over the matter of 
awarding this contract, and that their action 
in that behalf undertaken on May 13, 1912, was 
void; that no valid contract could therefore 
have been made on that day, and hence the 
plaintiff could have earned no commission, and 
has therefore suffered no damage. We do not 
consider it necessary to decide this point urged 
by the respondent because of our views re- 
garding the second point which the respondent 
urges, viz., that in any event the damages al- 
leged to have been sustained by plaintiff and 
appellant are too remote. We think the con- 
tention of the respondent in this behalf must 
be sustained. 

[1] Section 1438 of the Political Code above 
cited, which authorizes the board of regents 
to let contracts for the construction and fur- 
nishing of the university buildings, while it 
requires that such contracts must be let to 
the lowest responsible bidder, also provides 
that the regents “may reject any bid and ad- 
vertise anew.” It is true that in the case in 
hand the regents did in fact let the contract 


. 





to the other bidder, its bid being the lowest 
at the time; but this the regents were not 
bound to do, nor would they have been bound 
to. award the contract to the plaintiff’s princi- 
pal had its still lower bid been in. The utmost 
that can bé said or properly pleaded, in view 
of the statute, is that the board of regents might 
and probably would have awarded the contract 
in question to the plaintiff's principal had its 
telegram been duly delivered and its lower bid 
presented in time. 


[2, 3] But the courts have held strictly to 
the rule that the mere probability that a cer- 
tain event would have happened, upon which 
a claim of damages is predicated, will not 
support such claim nor furnish the foundation 
for an action for such damages. The damagés 
which are recoverable for the alleged negli- 
gence of a telegraph company in not delivering 
a telegram, the receipt of which on time would 
have enabled the person to whom it should 
have been promptly delivered, to make an ad- 
vantageous contract, must be such damages as: 
would follow as a legal certainty from the neg- 
ligent act of the company, and -‘not merely those 
damages the accruing of which would depend 
upon the act of some third person which might 
or might not be done. The rule in this respect 
is well stated in the case of Johnson v. W. U. 
T. Co., 79 Miss. 58, 29 South. 787, 89 Am. St. 
Rep. 584, in which the court says: 


“The damages for failure to deliver a tele- 
gram are too remote and uncertain to permit 
of recovery, where, if it had been received, it 
only gave plaintiff an opportunity to make a 
contract for railroad construction, which he 
might or might not have made.” i 

In the case of Beatty L. Co. v. W. U. T. Co., 
52 W. Va. 410, 44 S. E. 309, the court, in an 
action where damages were sought to be re- 
covered for the failure of the telegraph com- 
pany to send or deliver a proposal to sell lum- 
ber, says: 

“The failure of the telegraph company did 
not cause the breach of a consummated con- 
tract. It only prevented one that might or 
might not have been made.” 

See, also, W. U. T. Co. v. Adams Machine 
‘Co., 92 Miss. 849, 47 South. 412; W. U. T. Co. 
v. Hall, 124 U. S. 444, 8 Sup. Ct. 577, 31 L. Ed. 
479. 

The cases relied upon by appellant as ap- 
parently laying down a different doctrine, when 
carefully examined, will not be found to state 
a rule in conflict with that above set forth, 
for they only go so far as to hold that where 
the plaintiff’s own action or inaction in mak- 
ing ‘a purchase or entering into a contract is 
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directly affected by the nondelivery of a tele- 
gram, and detriment results, damages may be 
recovered; but none of the cases cited by ap- 
pellant go so far as to hold that damages are 
recoverable when the failure to make a par- 
ticular contract to which the telegram relates 
is not the direct and necessary result of the 
delay in its delivery, for the reason that the 
discretion of a third person to make or not 
to' make the contract intervenes. In every 
such case to which our attention has been di- 
rected the damages have been held to be too 
contingent and remote to form the basis of an 
action. In the case of Blagen v. Thompson, 23 
Or. 239, 254, 31 Pac. 647, 652 (18 L. R. A. 315), 
the distinction to be drawn between the two 
lines of cases on this subject is thus set forth: 

“The rule that damages which are uncertain 
or contingent cannot be recovered does not 
embrace an uncertainty as to the value of the 
benefit or gain to be derived from the perform- 
ance of the contract, but an uncertainty or 
contingency as to whether such gain or bene- 
fit would be derived at all. It only applies to 
such damages as are not the certain result of 
the breach, and not to such as are the certain 
result but uncertain in amount.” 

It is the appellant’s contention, however, 
that his positive averment that the board of 
regents “would have” awarded his principal 
the contract is sufficient to have enabled his 
case to pass the demurrer and be presented 
to a jury. But it must be evident that the 
plaintiff’s averment in this regard can go no 
farther and be no stronger than the language 
of the Political Code above cited will permit; 
and that his allegation in that regard is but 
a pleader’s opinion, for it cannot be said as a 
legal certainty that the board of regents would 
have awarded the contract according to the 
plaintiff’s desire when the statute has left 
them the uncontrollable discretion to reject 
any bid. In our opitiion, therefore, the plain- 
tiff’s amended complaint did not and could not 
State sufficient facts to constitute a cause of 
action, and hence the demurrer to it was prop- 
erly sustained. 

Judgment affirmed. 


We concur: LENNON, P. J.; KERRIGAN, J. 


Note—Delay in Transmitting Telegram Relat- 
ing to Lowest Bid to Board Letting Contract.— 
The instant case applies a rule, which appears 
not to obtain in telegraph cases. The rule in 
telegraph cases is not limited, we think, by the 
fact that opportunity to make-an advantageous 
contract is dependent upon the act of a third per- 
son which might or might not be done, but if 
there is a probability that the act will be done 
and the telegraph company is apprized of the 





importance of the act, if it is done, damages are 
recoverable. 

Looking at the cases which are referred to by 
the instant case and we see from the first of 
them, Johnson v. W. U. T. Co., 79 Miss. 58, 29 
So. 787, 89 Am. St. Rep. 584, that there is quoted 
a part of what the case rules. The opinion, how- 
ever adds: “And if he had made a contract for 
work, what he should have made thereon would 
have been subject to several contingencies.” In 
the case treated there was no contingency had 
the bid have been made and accepted. 

In the second case, Beatty L. Co. v. W. U. T. 
Co., 57 W. Va. 410, 44 S. E. 309, there was noth- 
ing shown, but a proposal to sell goods at certain 
prices, and the court said: “We can only guess 
or surmise that there would have been a binding 
contract had the dispatch been sent.” This case 
in discussing another suit said: “The court said 
that however strongly the plaintiff may have felt 
assured, acting as a broker, that the offer tele- 
graphed to his principal would be accepted and 
that he would get his commission, yet there was 
nothing in the case placing these contingencies, in 
themselves uncertain and remote, within the con- 
templation.” These cases failed for want of 
proof to keep the court from guessing or sur- 
mising. 

The case next referred to, W. U. T. Co. v. 
Adams Machine Co., 92 Miss. 849, 47 So. 412, 
does seem to support the instant case, as it an- 
nounces the principle squarely that: “Profits 
cannot be recovered, according to the uniform 
trend of the authorities, unless they are such 
as grew out of a contract perfected;” and it 
held that evidence that the proposal made would 
have been accepted was not competent, and it re- 
lied on Tel. Co. v. Hall, 124 U. S. 444, 8 Sup. 
Ct. 577, 31 L. ed. 479, also cited by the instant 
case. 

Looking at that case and there are several 
contingencies stated, and as to which no proof 
that they would have happened was made. In 
the first place the telegram was a direction to 
addressee to buy, “if in his judgment it was best 
to do so.” The next day the price had advanced, 
and addressee did not deem it advisable to buy. 
The court said: “All that can be said to have 
been lost was the opportunity of buying on No- 
vember oth and of making a profit by selling on 
the roth, the sale on that day being purely con- 
tingent, without anything in the case to show that 
it would certainly have taken place.” In other 
words, the claim for damages failed, because, 
not that there was failure to buy, but there was 
nothing to show that, if he had bought, he would 
have sold so as to-make a profit. 

Therefore only one of the cited cases appear 
to support the ruling made, and that one is based 
on the Hall case, which does not support it. The 
Hall case made no statement that evidence to 
show agent would have bought had he received 
the telegram in time as not being competent evi- 
dence, as this one supporting case did, but taking 
it as competent evidence, there yet was no proof 
of loss of profits. 

But this telegram to guide agent in making a 
hid on public work to be let. finds its counterpart 
in Postal Tel. Cable Co. v. Nichols, 159 Fed. 643, 
89 C. C. A. 585, 16 L. R. A. (N. S.) 870, 14 Ann. 
Cas. 360. The ruling in this case was that a tele- 
graph comnany which fails to deliver a message 
from a bidder for public work directing the ad- 
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dition of a certain amount to his bid is liable 
in damages for such amount in case the contract 
is awarded at the original price and increase 
would have been added and received by him had 
the message been delivered. 


The court said: ‘We are of opinion that the 
damages sued for were not speculative or re- 
mote, as they covered only the 5 per cent desired 
by the defendants in error to be added to their 
bid, and which the officers of the government tes- 
tified would have been added, had the telegram 
been delivered prior to the opening of the bids, 
at noon of June 13, 1903.” 

Here there is nothing shown whether this bid, 
with the 5 per cent, would have been accepted 
but presumptively it was the lowest bid, and pre- 
sumptively, also, these officers had discretion to 
reject any and all bids. It was said the bids 
were made upon advertisement inviting bids. 

The question of there being necessity for a per- 
fected contract is considered in McMillan v. W. 
U. T. Co., 60 Fla. 131, 53 So. 320, 29 L. R. A. 
(N. S.) 891. The message in the case read: “We 
want some brick. When are you going to ship?” 
and suit was brought by the addressee, a brick 
company. It was urged that there was no bind- 
ing contract between sender and addressee. The 
court said: “The fact that the sender of the 
message could put an end to the contract at any 
time might well prevent a cause of action ex 
contractu against it, but it does not of necessity 
destroy this action in tort against the telegraph 
company.” On rehearing, it was said: “Unless 
the Camden Company (sender of telegram) had 
bound itself for the whole 150,000 brick it could 
not be sued for refusing to take them. If, how- 
ever, it may be shown with reasonable certainty 
that but for the negligent act of the defendant, 
the Camden Company would, in fact, have taken 
the brick, the loss resulting from a failure to 
do so may be recovered from the telegraph com- 
pany. * * * In order to recover, then, the plaintiff 
must show, not an existing contract with the 
Camden Company for the 150,000 brick, but a 
reasonable probability that such a number of 
brick would have been taken but for the negli- 
gent act of the defendant.” 


There are very few cases on the point here 
discussed, that is to say, the necessity of a per- 
fected contract as a basis for the recovery of 
damages, but, if a contract is terminable at pleas- 
ure and such is lost by non-delivery of telegram, 
only nominal damages are recoverable. Thus, in 
Merrill v. W. U. T. Co., 78 Me. 97, 2 Atl. 847, it 
was held that where plaintiff lost employment 
from which he could be discharged at the will 
of the employer, there was no way he could 
prove his damages. And so in Kenyon v. W. U. 
T. Co., 100 Cal. 454, 35 Pac. 75, where plaintiff 
failed to secure appointment as a deputy, as no 
definite time of employment could be shown. As 
contra, see W. U. T. Co. v. McKibben, 114 Ind. 
511, 14 N. E. 894. 

That is a somewhat different question from 
the one here considered. The probability of em- 
ployment for any fixed time is not the same kind 
of probability as that a certain thing would occur 
under a probable contract, had its being entered 
into not have been interfered with. The theory 
of the Florida court, that the tort should not 
depend upon a contract being entered into as a 
sine qua non of damages seems correct, and no 








case herein cited except one of those referred to 
by the instant case and by the instant case itself 
seem opposed to such ruling, but rather they bear 
it out. GS 








HUMOR OF THE LAW 


A lawyer’s better half, reading of the serious 
illness of a judicial. officer, and noting that it 
was caused by too close confinement to indoor 
duties, sdid to her husband, “You had better 
be careful.” 

He replied, 
judge.” 

She said, 


“T am not a supreme court 


“No, I wish you were.” 


One summer a well-known solicitor went 
with his family to a small seaside resort on 
the east coast, and boarded with a farmer who 
was in the habit of taking boarders. The next 
year he wrote to the farmer, and in his letter 
said: “There are several small matters that I 
desire changed should I decide to pass my 
holidays at your house. We don’t like the 
maid Mary; moreovér, we do not think a sty 
so near the house is sanitary.” 

The farmer replied: “Mary is went, and we 
’aven’t ’ad no ’ogs since you went away last 
August.”—London Tribune. 


One of the officials of our embassy at Lon- 
don tells of an incident that occurred in a 
train proceeding through the north of Scot- 
land. There was another passenger in _ the 
compartment at the time the American en- 
tered, says the Cincinnati Enquirer. 


At the next station three Scots came in. 
They were all big, burly men, and completely 
filled up the seat on the side of the compart- 
ment where the first-mentioned passenger was 
seated. At the next station the carriage door 
opened to admit a tall, cadaverous individual, 
whose girth was about that of a lamp post. 

He tried to wedge himself in between two 
of the passengers already there, and said to 
one of them: 

“Here, you’ must move up a bit. Each seat 
is intended to accommodate five persons, and 
according to act of Parliament you are en- 
titled only to 18 inches of space.” 

“Aye, aye, my friend,” replied one of the 
Scots, “that’s a’ very guid for you that’s been 
built that way, but ye canna blame me if I 
ha’ na’ been construckit according to act of 
Parliament.”—National Corporation Reporter. 
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1. Adverse Possession—Continuousness.—One 
claiming to have acquired title to uninclosed 
land by the adverse possession of himself and 
tenants, who together had cultivated such land 
for less than the statutory period of 15 years, 
could not make up such time by adding periods 
in which the land had been merely used for 
pasturage.—Kentucky Coal Lands Co. v. Wilder, 
Ky., 176 S. W. 1155. 

2. Homestead.—Where a husband and wife 
oceupied land as a home for more than 40 years, 
title to the premises as a homestead vested in 
them by adverse possession.—Carlson vy. Wiscon- 
sin Land & Lumber Co., Mich., 152 N. W. 960. 


3. Alteration of Instruments—Interest.—The 
insertion in an executed note of a provision for 
interest after maturity at the same rate as the 
note would draw, is not a material alteration.— 
John Kindler Co. v. First Nat. Bank of Fond du 
Lac, Wis., Ind., 109 N. E, 66. 


4. Presumption.—The fact that one of the 
figures in the date of a note showed that it 
was written over an erasure does not create a 
presumption that the change was made after the 
execution.—Palmer v. Blanchard, Me., 94 Atl. 220. 

5. Arbitration and Award—Condition Prece- 
dent.—A demand or offer to arbitrate a dispute 
is a condition precedent to the maintenance 
of suit on a contract providing for a submission 
to arbitrate.—Calhoun, Denny & Ewing v. Ped- 
erson, Wash.,, 149 Pac, 25. 

6. Assignments for Benefit of Creditors— 
Validity.—An assignment for the benefit of cred- 
itors is effective, although the consent of all 











creditors is not obtained.—Cropper v. Gorham, 
Mass., 109 N. E. 161. 


7. Attorney and Client—Disbarment.— Where 
an attorney intrusted money to pay into court 
wrongfully retains it until sued therefor, and 
judgment is recovered against him and he is 
in custody of the sheriff on a capais, when he 
pays the sheriff under protest to obtain his re- 
lease, his conduct merits disbarment.—People 
v. Czarnecki, Ill, 109 N. E. 14. 





8. Partnership.—A continuing law partner 
cannot avoid accounting, under the dissolution 
contract for fees in a case which the retiring 
partner was to conduct, on the theory that the 
brief written by the retiring partner became 
the continuing partner’s property.—Gray v. 
Stern, Wash., 149 Pac. 26. 


9. Auctions and Autioneers — Ordinance. — A 
Detroit city ordinance prohibiting auctions ex- 
cept between 8 a. m. and 6 p. m., held in re- 
straint of trade, and unreasonable.—People v. 
Gibbs, Mich., 152 N. W. 1053. 

10. Bankruptey—aAct of.—Under Bankr. Act, 
$§ la (19), 3a, held, solvent corporation may 
commit act of bankruptcy by admitting its in- 
ability to pay its debts and its willingness to 
be adjudicated a bankrupt.—In re Russell Wheel 
& Foundry Co., U. S. D. C., 222 Fed. 569. 

11. Assignment.—Deposit just before bank- 
ruptcy of all one’s assets, to be paid to creditors 
pro rata, is a general assignment for creditors, 
void against the trustee in bankruptcy, as re- 
gards right to administer them.—Gill v. Farm- 





ers’ & Manufaeturers’ Bank, Mo., 176 8S. W. 
1111. 
12. Conflicting Interests.—<Attorney, repre- 





senting conflicting interests of trustee in bank- 
ruptey and assignee for creditors, held, upon 
removal of the trustee, not to be permitted 
to represent creditors in the election of a new 
trustee.—In re Forestier, U. S. D. C., 222 Fed. 


sar 
vol. 





13. Banks and Banking—Implied Contract.— 
A bank impliedly contracts to pay from its own 
funds its depositors’ checks, acceptances, notes 
made payable at the bank, and the like to the 
amount of his credit.—Baldwin’s Bank of Penn 
Yan v. Smith, N. Y., 109 N. E. 138. 

14. Bills and Notes—Draft.—Sending a note 
to a bank where made payable and in which 
the maker has funds is, in effect, an order or 
draft on the banker in favor of the holder for 
the amount of the note.—Baldwin’s Bank of 
Penn Yan y. Smith, N. Y., 109 N. E. 138. 

15. Forgery.—To establish a defense that 
a note sued on after the death of the maker 
was a forgery, the testimony must be clear 
and convincing because of the presumption 
against the commission of a felony.—Palmer v. 
Blanchard, Me., 94 Atl, 220. , 

16. Boundaries—Deed.—Where a deed fixed 
as a boundary lines of lands of third persons, 
and thence to the mouth of a stream, the lines 
must run from the last known point of the 
lines of the third persons to the mouth of the 
stream.—Boyden v. Hagaman, N. C., 85 S. E. 
411. 

17. Brokers—Abandonment.—A broker held 
entitled to a commission if he procured a pur- 














oo &Bs =” 


Se 











Vou. 81 





CENTRAL LAW JOURNAL 249 








chaser ready, willing, and able to buy on the 
owner’s terms, though such purchaser, previous 
to the listing, unsuccessfully attempted, through 
negotiations since abandoned, to purchase from 
the owner.—Bichoff v. Russell, Okla., 149 Pac. 
146. 

18. Procuring Cause—Where a_ broker 
brings the purchaser and owner together, the 
fact that they conclude a transaction different 
in terms from the one which the broker was 
authorized to negotiate does not deprive him 
of his right to commissions.—Futrell v. Reeves, 
Ky., 176 S. W. 1151. 

19. Carriers of Goods—Limitation of Liabil- 
ity.—Under the federal laws, a regulation filed 
with the Interstate Commerce Commission limit- 
ing the carrier’s liability for goods unless a 
greater value is declared is conclusively pre- 
sumed part of the contract.—Colby v. American 
Express Co., N. H., 94 Atl. 198. 


20. Carriers of Passengers — Alighting.— 
Where plaintif€ negligently alighted from the 
side opposite the platform, and was thrown by 
the sudden starting of the train, her negligence 
was not the proximate cause of the’ injury, if 
it would have occurred had she attempted to 
alight in the regular manner.—Whitworth v. 
Columbia, N. & L. R. Co., S. C.,, 85 S. E. 402. 


21.——Confiscatory Rates.—Passenger fares 
and freight rates established by Act Ark. Feb. 
9, 1907 (Laws 1907, p. 9) and Standard Dis- 
tance Tariff No. 3, promulgated by the State 
Railroad Commission June 4, 1909, held con- 
fiscatory as applied to complainant railroad com- 
pany, and their enforcement enjoined.—Boyle 
v. St. Louis & S. F. R. Co., U. S. D. C., 222 Fed. 
539. 


99 








Damages.—A recovery of $300 for phys- 
ical pain and distress suffered by a female 
passenger caused to alight from a train at a 
flag switch not her destination, and left alone 
in the dark half a mile from any house, held not 
excessive.—St. Louis & S. F, Ry. Co. v. Henry, 
Okla., 149 Pac. 132. 

23.——Negligence.—Where the motorman and 
conductor of defendant. street railroad’s car 
did not stop and make certain that no train 
was approaching before venturing to cross a 
railroad track, such employes were guilty of 
negligence proximately contributing to the 
death of a passenger in an ensuing collision.— 
Vincennes Traction Co. v. Currey, Ind., 109 N. E. 
62. 

24. Negligence.—Defendant railroad, whose 
conductor, after carrying plaintiff by her destin- 
ation, promised, on returning to such: station, 
that he would hold the train until plaintiff 
could discover where her sister lived, but fail- 
ed to do so, held chargeable with negligence.— 
Duffiny v. Detroit M. Ry. Co., Mich., 152 N. W. 
1029. 


25. 








Negligence.—An inference of negligence 
is permissible where a street car motorman 
ran his car at high speed past a wagon close 
to the track when the car was so crowded that 
the injured passenger had to ride on the step.— 
Moore v. Metropolitan St. Ry. Co., Mo., 176 S. 
W. 1120. , 


26.——Ordinance.—Where a street car com- 
pany by accepting a municipal ordinance became 








entitled to charge a given fare, the contract 
could not be interfered with.—Duluth St. Ry. Co. 
v. Railroad Commission of Wisconsin, Wis., 152 
N. W. 887. 


27. Constitutional Law—Motive of Legislator. 
—Since courts will not inquire into the motives 
which actuate the members of the legislative 
body in passing an ordinance, whether an ordi- 
nance regulating auctions was passed to benefit 
special interests, cannot be considered.—People 
v. Gibbs, Mich., 152 N. W. 1053. 


28. Obligation of Contracts.—Acts 1914, c. 
£65, providing for judicial determination that 
oyster beds, previously leased to individuals as 
barren, are in fact natural and subject to con- 
demnation, does not violate Const. U. S. art. 1, 
§ 10, prohibiting state laws impairing the obliga- 
tion of contracts.—Cox v. Revelle, Md., 94 Atl. 
203. 

29. Obligation of Contracts.—Where the 
contracting parties agree on the remedy, the 
remedy becomes part of the contract, and cannot 
be affected by any subsequent statute without 
an impairment of the obligation.—Galey v. Guf- 
fey, Pa., 94 Atl. 238. 


30. Contracts—Waiver. — Where defendant 
paid all except the last installment without 
any certificate of the architects, the provision 
of the contract that the architects’ certificate 
should be obtained was waived.—Maurer Vv. 
School Dist. No. 1, Mich., 152 N. W. 999. 


31. Copyrights — Infringement. — Where a 
composer vests by valid contract in a musical 
publisher the exclusive publishing rights to all 
his works, neither he nor an assignee with 
notice may sue the publisher for infringement. 
T. B. Harms & Francis, Day & Hunter v. 
Stern, U. S. D. C., 222 Fed. 581. 

32. Corporations — Surplus. — The criminal 
statute penalizing stock dividends by corpora- 
tions does not prohibit the capitalization of 
the surplus of a corporation by another cor- 
poration which acquired the property of the 
former.—Grafton County Electric Light & Power 
Co. v. State, N. H., 94, Atl. 193. 


33.——Rescission.—Where purchaser of stock 
reserves right to rescind, and obtains a bond 
that the amount paid shall be refunded, he must 
rescind within a reasonable time, and could not 
wait indefinitely, and take benefit of contract 
if it is profitable, and hold sureties otherwise.— 
Odden v. Jamison, Minn., 152 N. W. 871. 

34. Ultra Vires.—Contract of wholesale dry 
goods corporation to pay agreed price for stock 
taken by plaintiff in furtherance of the reorgan- 
ization of his son’s business, brought about by 
defendant to aid in settling such son’s debt 
to it, held not ultra vires. Fuller v, Tootle- 
Campbell Dry Goods Co., Mo., 176 S. W. 1091. 

35. Criminal Law—Intent.—One whose mind 
is so overcome with liquor or drugs that he was 
not conscious of what he was doing, or did not 
know why 'he was doing it, cannot have the 
criminal intent necessary to sustain a convic- 
tion of burglary.—People v. Eggleston, Mich., 
152 N. W. 944. 

36. Nolo Contendere.—A plea of nolo con- 
tendere has the same effect as a plea of guilty, 
and when judgment has been entered on it, the 


record is competent evidence of the conviction. 
—Commonwealth vy. Jackson, Pa., 94 Atl. 233. 
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37. Res Gestae.—Statements made by the 
wounded man within a few minutes after the 
shooting, and when he had just been removed 
to a near-by house as to the shooting, are ad- 
missible in a prosecution for murder, as part of 
the res gestae.—People v. Johnson, Mich., 152 N. 
W. 1096. 


38. Death—Collision.—Where a passenger on 
defendant’s street. car in collision with a train 
had contributed to his father’s and mother’s 
support, and they had reasonable expectation of 
his ability and willingness to continue so to do, 
they could recover such pecuniary loss.—Vin- 
cennes Traction Co. v. Curry, Ind., 109 N. E. 62. 


39. Pleading.—In a widow's action for dam- 
ages for wrongful killing of her husband, facts 
as to his age, state of health, occupation, and 
earning capacity, not specifically pleaded as 
elements of damage, were admissible as mat- 
ters naturally resulting from the main or spe- 
cific injury charged in petition.—Holmes v. St. 
Louis, I. M. & S. Ry. Co., Mo., 176 S. W. 1041. 


40. Diveree—Cruel Treatment.—To sustain a 
divorce for cruel treatment, denied by defendant, 
there should be evidence of acts sufficient for 
a divorce under the circumstances, besides the 
testimony of complainant.—Whitlock v. Whit- 
lock, Ill, 109 N. KB. 6. 


41. Ejectment—Chain of Title—A judgment 
for plaintiff in ejectment has the effect of a 
deed to pass title to plaintiff, and will form a 
link in his chain of title—Buchanan y. Hed- 
den, N. C., 85 S. E, 417. 

42. BElectrieity—Franchise.—A franchise con- 
strued to permit an electric company to install 
meters at any time, though it also provided a 
flat rate during the life of the franchise.— 
Town of Haines v. Eastern Oregon Light & 
Power Co., Ore., 149 Pac. 87. R 

43. E taking of 
lands for the construction of drains where such 
drains will result in public benefit is a lawful 
exercise of the power of eminent domain, as 
well as the taxing power.—Williams v. Wed- 
ding, Ky., 176 S. W. 1176. 

44.—Reimbursement.—The court, in determin- 
ing conflicting titles in a condemnation pro- 
ceeding, is not restricted to legal titles, and in 
upholding an equitable claim that a deed ab- 
solute is a mortgage, will require the grantor 
to reimburse the grantee for necessary ex- 
penditures to protect the title—City of Chicago 
v. Gage, Ill., 109 N. EB, 28, 

45. Street Grade.—Owners of property im- 
proved with reference to paper grade of street 
held entitled to damages when different grade 
was established.—City of Spokane v. Onstine, 
Wash., 149 Pac, 1, 

46. Eseape—Rearrest.—Where a _ convicted 
defendant is at liberty, and has not served his 
sentence, and same is not legally stayed, he may 
be rearrested as on escape and ordered into 
custody.—Ex parte Oliver, Okla., 149 Pac. 117. 

47. Estoppel—Evidence. — Deceased’s widow 
is not estopped to deny delivery of his deed to 
his daughters of the home place because writing 
them that he left her nothing, and asking if 
they wanted her to stay there—Dunbar v. 
Meadows, Ky., 176 S. W. 1167. 

48. Evidence—Declarations.—Declarations by 
a, trustee in possession and control of the prop- 
erty, made with a view of executing a deed 
under which a party claims, may be proved by 
the party.—Boyden v. Hagaman, N. C., 85 S. E. 
411. 














49. Presumption.—In a proceeding to tax 
a resident trustee with stocks and bonds devised 
by a nonresident and located in a foreign state, 
held that it could not be presumed it would be 
taxed by the foreign state—Welch v. City of 
Boston, Mass., 109 N. E. 174. 

50. Executors and Administrators—Ancillary 
Administration.—Executors of a deceased owner 
of registered bonds of the commonwealth can- 
not enforce a transfer by change of registra- 
tion, except by resort to the courts of the com- 
monwealth,after ancillary appointment by the 
courts of the commonwealth.—Bliss v. Bliss, 
Mass., 109 N. E. 148, 








51. Executors and Administrators—Res Judi- 
cata.—Widow’s acceptance of notes on final set- 
tlement in the estate of her deceased husband 
testate and her receipt for them as sole legatee 
under his will, held res judicata as to her half 
interest in the notes as against plaintiffs claim- 
anew ages, the will—Crump v. Hart, Mo., 176 


52. Explosives—Negligence. — Where be- 
tween defendant’s negligent act in leaving 
dynamite caps where children might get at 
them and the explosion, injuring plaintiff, there 
intervened an independent intelligent cause, re- 
lieving defendant of liability, held for the jury 
under the evidence.—Mathis v. Granger Brick 
& Tile Co., Wash., 149 Pac, 3. 


53. MFraud—Misrepresentation. — A _ repre- 
sentation by defendant that he owned an unin- 
cumbered title to the land which he traded to 
plaintiff for a picture show is a material repre- 
sentation which, if false, amounts to fraud, even 
though defendant believed it to be true.—Devero 
v. Sparks, Mo., 176 S. W. 1056. 

64. Misreprésentation.—A false representa- 
tion as to the estimated cost of a street im- 
provement assessed against abutting lots, made 
to induce one to accept the lots in exchange, 
is a false representation as to a material fact. 
—Crawford v. Armacost, Wash., 149 Pac. 31. 

55. Fraudulent Conveyances — Judgment 
Creditors.—Only judgment creditors, who have 
exhausted their legal remedies, and after the re- 
turn of execution not satisfied, may maintain 
suits in equity to set aside fraudulent convey- 
ances against insolvent debtors.—Brown v. Mc- 
Kown, Mo., 176 S. W. 1043. 

56. Preference.—That a mortgage securing 
an existing debt gives the mortgagee a prefer- 
ence over other creditors does not render it 

i itizens’ Bank of Mankato 
v. McKinley, Minn., 152 N. W. 879. 

57. Highways — Negligence. — Defendant 
township held not responsible for injury to 
plaintiff unless its leaving of heap of sand, etc., 
in street, which frightened plaintiff's horse, so 
that it backed him off an unfenced approach to 
a bridge, was negligent.—Boos v. Northfield, 
Mich., 152 N. W. 1042. 

58. Township.—A township held not liable 
for injuries due to horses becoming frightened 
at a noise made by the falling of a trestle over 
the road of a rope used in drawing mining cars, 
though it had permitted the erection of the 
trestle and had notice that at times the rope 
made a loud noise.—Tobin v. New Castle Tp., 
Pa., 94 Atl. 250. 

59. Husband and Wife—Tax Title-—A wife 
could not acquire a tax title to property of 
which her husband was life tenant and which 
they occupied as homestead.—Myers v. Myers, 
Mich., 152 N. W. 934. 

60. Indians—Treaty.—The “Big Tree” treaty 
of 1797, with the Seneca Nation, reserving the 
right to hunt and fish en lands ceded, not now 
a part of any reservation, would not prevent the 
state, in the exercise of the police power for the 
preservation of game, from taking away the 
privilege in common with all others.—People 
ex rel. Kennedy v. Becker, N. Y., 109 N. E. 116, 
215 N. Y. 42: 

61. Injunction—Color of Title-—One in pos- 
session, claiming title, may restrain a trespass 
by one who claims under color of .title, where 
destruction of the inheritance is threatened.— 
Denver & R. G. R. Co. v. Mills, U. S. C. C. A., 
222 Fed. 481. 

62. Insurance—Assessments.—Where the as- 
sessments paid by younger members were suf- 
ficient to pay their own insurance an older 
member could not complain that an increase in 
assessments was made solely upon members 
of more advanced age.—Thomas v. Knights of 
Maccabees of the World, Wash., 149 Pac. 7. 


63. Beneficiary.—A second wife of a mem- 

















ber of a fraternal benefit society can question 
the right of the divorced wife to the proceeds 
of a certificate under the by-laws of the order, 
though the order admits its liability.—Knights 
of the Maccabees of the World v. Brown, Mich., 
152 N. W. 1085. 
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64. Fire.—A single fire policy separating 
the property into classes and specifying the 
insurance on each, held made up of independent 
contract on each separately valued class so 
that the invalidity of one would not necessarily 
affect the others.—Fager v. Commercial Union 
Assur. Co., Mo., 176 S. W. 1064. 


65. Misrepresentation. — Misrepresentation 
that the insured had never claimed nor received 
indemnity for any accident cannot as a matter 
of law to be held a material misrepresentation, 
where the accident for which he received in- 
demnity was in no way connected with the one 
causing his death.—Rathman v. New Amsterdam 
Casualty Co., Mich., 152 N. W. 983. 


66. Intoxicating Liquors — License.—Under 
Acts 1911, p. 253, 11 (Burns’ Ann. St. ‘1914, 
§ 8323n), an option to purchase a retail liquor 
business is not illegal, although the license has 
not been transfered to the purchaser.—Strebel v. 
Bligh, Ind., 109 N. E. 45. 

67. Local Option.—The validity of proceed- 
ings for a local option election cannot be col- 








laterally attacked in a prosecution for selling 


liquor in anti-saloon territory.—Moffitt v. Peo- 
ple, Colo., 149 Pac. 104. 

68. Sale.—Taking an order for liquor to be 
furnished from a wholesale house located else- 
where for subsequent shipment to the party 
giving the order does not amount to a sale in 
the county where the order was taken.—People 
v. Meloche, Mich., 152 N. W. 918. 

69. Judicial Sales—Setting Aside. — It is 
ground for setting aside a judicial sale for 
two-thirds the property’s value that the buyer 
and two others who had come to bid, at the place 
of sale, formed a partnership for its purchase 
in his name and for an agreed price.—Haggerty 
v. Haggerty, Ill., 109 N. E " 

70. Landlord and Tenant—Concealed Danger. 
—Where there is a concealed danger on the 
premises at the time of the lease known to the 
lessor and unknown to the lessee, the lessor 
is liable for failure to disclose, though he 
makes no contract to repair.—Keegan v. G. 
Heilman Brewing Co., Minn., 152 N. W. 877. 

71. Life Estates—Taxes.—As between a life 
tenant and remainderman, obligation to pay 
taxes during the life tenancy rested on the 
tenant.—Myers v. Myers, Mich., 152 N. W. 934. 

72. Master and Servant—Contributory Negli- 
gence.—Where an expert telephone cable splicer 
used defective ropes, though he had been in- 
formed he would be supplied with other ropes 
if they were not sufficient, he was guilty of 
contributory negligence as a matter of law.— 
Kellerman v. Kansas City Long Distance Tele- 
phone Co., Mo., 176 S. W. 1059. 

73. Contributory Negligence. — Where a 
motorman in charge of the car which was being 
backed to couple to another was bound to obey 
the hostler’s order, the hostler is not guilty 
of contributory negligence as a matter of law 
in going between the cars, where he directed 
, that the motorman should back slowly.—Davis 
v. Metropolitan St. Ry. Co., Mo., 176 S. W. 1067. 

74. Fellow-Servant. — Negligence of a 
switchman’s fellow-servants in failing to warn 
him of danger held not to relieve defendant 
railroad of liability unless the members of an- 
other crew which had left the car that caused 
the accident in a dangerous position were also 
fellow-servants of the plaintiff—McCoy v. Chi- 
cago & A. R. Co., Ill., 109 N. E. 1. 

75. Fellow-Servant.—Injury by knocking 
off steam dome placed on top of locomotive cab 
upon repair shop employe of defendant railroad 
held caused by negligence of fellow-servant, 
and not by failure of road to furnish safe place 
to work.—Revolinski v. Manistee & N. E. R. Co., 
Mich., 152 N. W. 941. 

76. Patent Defect.—Where a structural de- 
fect in an appliance used by an employe shows 
exterior signs which render it ascertainable by 
reasonable inspection, it is a “patent defect” 
within the rule applicable to such defects.— 
Case v. Lehigh Coal & Navigation Co., Pa., 94 
Atl. 252. 

97. Safe Place.—Where an employer di- 
rects an employe to work in a trench, without 























taking such steps to prevent it from caving in 
as an ordinarily prudent man would have under 
the circumstances, he is liable for injuries to 
the employe from the caving in of the trench.— 
Barnard v. Waverly Brick & Coal Co., Mo., 176 
S. W. 1108. , 


78.—-Safety Devices.—A, finishing machine 
in a rubber reclaiming plant should be equipped 
with all safety devices in ordinary use.—Smith 
v. Philadelphia Rubber Works Co., Pa., 94 Atl, 
232. : 


79.——Willful Misconduct.—That a _ railroad 
employe climbed over the bumpers of a train, 
without knowing whether it was about to move 
or where the trainmen were, was not as a mat- 
ter of law such intentional or willful miscon- 
duct as would defeat recovery under the Work- 
men’s Compensation Act.—Gignac v. Studebaker 
Corporation, Mich., 152 N. W. 1037. 

80. Municipal Corporations—Abutting Own- 
ers.—Abutting property owners who did not 
raise objection during the progress of sewer 
work held not estopped, in an action to enforce 
their assessment, to claim invalidity of the en- 
tire proceedings on account of failure of coun- 
cil to initiate them with a proper resolution.— 
Mulligan v. McGregor, Ky., 176 S. W. 1129. 


81. Defective Sidewalk.—The city cannot 
escape liability for an injury caused by the 
washing away of earth under a sidewalk cross- 
ing, on the theory that the defect was in the 
general plan of construction.—Horan v. City of 
Independence, Mo., 176 S. W. 1061. : 


82. Defective Sidewalk.—Unless a city has 
itself.made a sidewalk unsafe, it is not liable 
for an unsafe condition of which it has no no- 
tice.—City of Woodward v. Bowder, Okla., 149 
Pac. 138. . 

83.——Official Services.—The law would not 
imply from the conduct of the parties a promise 
by a city to pay extra compensation to the city 
attorney for alleged extra official services per- 











formed by the attorney.—Chappell v. City of 
Newkirk, Okla., 149 Pac. 140. 
84. Police Power.—A municipal corpora- 


tion may not, under any general police power, 
regulate location of a milk-distributing station, 
though at the alley end of it is to be a stable 
for the delivery horses used in connection with 
it; it not being a nuisance in fact.—People v. 
Village of Oak Park, Ill, 109 N. E. 11. 


85. Negligence—Minor.—A boy 9 years and 3 
months old held capable of contributory negli- 
gence, which will bar recovery for his death. 
a v. Detroit United Ry., Mich., 152 N. 
w. 1. 


86. Nuisance—Prescription.—A city held not 
to acquire a prescriptive right to maintain a 
nuisance by a sewer emptying into a stream to 
the .injury of a lower riparian proprietor.— 
Fansler v. City of Sedalia, Mo., 176 S. W. 1102.: ° 

87. Partnership—Administrator of Deceased 
Partner.—Action of probate court in making 
order that legatees of a deceased partner might 
use the.names of a copartner, appointed his.ex- 
ecutor, to sue for the decedent’s interest in the 
firm, held improper as unnecessary.—In_ re 
Slomen’s Estate, Mich., 152 N. W. 959. ; 

88. Principal and Agent — Revocation of 
Agency.—That interest which makes an agent’s 
power to sell property irrevocable is an interest 
in the subject-matter, on which the power is 
to be exercised, and not an interest in that 
which is produced by the exercise of such 
power.—McManama v. Dyer, Mo., 176 S. W. 1101. 

89. Railroads—Guarding Track.—In the ab- 
sence of a statute or ordinance requiring a rail- 
road to keep children from its tracks, it is not 
liable for failure to guard its cars so as to 
prevent children going on them, even if it has 
assumed that duty.—Martin v. Northern Pac. 
Ry. Co., Mont., 149 Pac. 89, 

90. Negligence.—Railroad, with knowledge 
that horses had escaped onto its right-of-way, 
held to exercise reasonable care to discover 
such animals on the track, and to avoid injuring 
lata R. Co. v. Duling, Ind., 109 N. E. 

91. Setting Out Fire—A railroad negli- 
gently setting fire to property on abutting land. 
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is liable for all the property thereon destroyed, 
though the fire was communicated from one 
building to another or from a building to lum- 
ber thereon.—Davies v. Delaware L. & ie . 
Co., N. Y¥., 109 N. E. 95. 

92. Receivers — Personal Liability.—Receiv- 
er sued by plaintiff attorneys to recover for 
services rendered him in his representative ca- 
pacity under authority of the court to engage 
counsel held not personally liable.—Willett & 
Oleson v. Janecke, Wash., 149 Pac. 17. 

93. Personal Liability—Equity cannot, at 
the suit of the receiver of a partnership, com- 
pel a reconveyance of property conveyed by the 
firm to another to enable him to borrow money 
thereon for the firm’s benefit, without relieving 
the mortgagor of all personal liability.—Se- 
curiity Trust Co. v. Dinsmore, Mich., 152 N. W. 
‘964. 

94. Trust Fund.—Where a trust fund is 
‘created by persons subscribing money for a 
‘designated purpose, the court may appoint a re- 
ceiver to preserve the fund or execute the trust. 
—Rousseau v. Call, N. C., 85 S. E. 414. 

95. Sales—Possession.—Transfer of one of 
two notes covering unpaid balance of purchase 
price of automobile, and giving the seller right 
to take possession of car upon default in pay- 
ment, held to vest such right in the transferee 
‘concurrently with the same right in the seller 
on the other note.—Atkinson v. Japink, Mich., 
152 N. W. 1079. 

96. Seamen—Negligence.—Failure to equip 
a stationary iron ladder in the engine room 
of a steamship, nearly perpendicular, with hand- 
rails, held not to censtitute want of reasonable 
care, which rendered the owners liable for in- 
jury to a seaman using the ladder.—Schirm v. 
Dene Steam Shipping Co., U. S. D. C., 222 Fed. 
587. 








97. Shipping—Assumption of Risk.—From the 
mere fact that a space on the deck of defend- 
ant’s vessel between a raft and a lifeboat was 
unguarded by any rail, it could not be said as a 
matter of law that a passenger flung through 
such opening when the ship lurched,_had as- 
sumed the risk.—Hanley v. Eastern 8S. 8. Co., 
Mass., 109 N. E. 167. 

98. Speelifie Performance—Burden of Proof. 
—To take a parol contract to convey land from 
under the statute of frauds, held, that the evi- 
dence must clearly identify the land, and show 
consideration, possession taken, and partial per- 
formance rendering rescission inequitable.— 
Croneberger v. Conrad, Pa., 94 Atl. 255. 


99. Street Railroads—Contributory Negli- 
g@ence.—Where the driver of an automobile 


struck by a street car had an unobstructed view 
in a place of safety just before going on the 
track, but failed to look, he was guilty of con- 
‘tributory negligence.—Weil v. Detroit United 
Ry., Mich., 152 N. W. 959 

100. Negligence.—Though ‘plaintiff’s negli- 
gence put him in danger on a street car track, 
where he used reasonably good judgment. in ex- 
tricating himself, the defendant’s negligence in 
running its car at an excessive speed was the 
proximate cause of damage sustained in col- 
lision under the rule of last clear chance.— 
Weck v. Reno Traction Co., Nev., 149 Pac. 65. 

101.——Negligence of Receivers.—The receiv- 
ers of a street railroad are liable as such for 
injuries resulting from negligence in its opera- 
tion, and the company cannot be held liable for 
such negligence.—Moore v. Metropolitan St. Ry. 
Co., Mo., 176 S. W. 1120. 

102,. Subseriptions—Acceptance of Offer.— 
The government's agreement to accept the offer 
of a committee with respect to the acquisition 
of a site for a federal building on condition that 
suitable abstracts be furnished held not an ac- 
tual purchase obligating defendant to pay to the 
‘committee a subscription agreed upon.—Rebeil 
v. Manning, Ariz., 149 Pac. 59. 

103. Consideration.—Where persons mu- 
tually subscribe a stated sum for a definite and 
lawful object, the subscription of one is a con- 
sideration for the subscription of the other.— 
Rousseau v. Call, N. C., 85 S. E. 414. 

104. Taxation—Special Assessments.—A_re- 
‘duction of assessments on all property except 











that of railroads to 25 per cent of their actual 
value, leaving the assessments against the rail- 
roads at 50 per cent of their actual value, au- 
thorized an injunction against a collection of 
the tax against the railroads.—Mudge v. Mc- 
Dougal, U. S. D. C., 222 Fed. 562. 


105. Succession Tax.—Stock in domesti¢ 
corporations owned by a nonresident decedent 
whose domicile was in a state exempting the 
estate of a deceased nonresident from a succes- 
sion tax, held subject to succession tax, but en- 
titled to the exemption provided in the tax law 
of Massachusetts.—Borden v. Burrill, Mass., 109 
N. E. 153. 


106. Tax Sale.—A purchaser at a tax sale ig 
not a bona fide purchaser in good faith for 
value, and, while certificate holders have rights 
of which they cannot be deprived without their 
day in court, they are not particularly favored 
in law.—Gilkey & Anson Co. v. Doolittle, Wis., 
152 N. W. 899. 

107. Uniformity.—The legislature may not, 
under the Constitution, requiring uniform and 
equal taxation, exempt from taxation corporeal 
personal property, such as money, having an in- 
trinsic value and a situs within the state.—Pa- 
cific Cold Storage Co. v. Pierce County, Wash., 
149 Pac. 34. 


108. Trade-Marks and Trade-Names—Geo- 
graphical Name.—Where one _ establishes a 
trade-name containing a geographical name 
and words descriptive of his business, a com- 
petitor, desiring to use the same name and de- 
seriptive words, must put them in such form 
that his trade-name will be distinguishable from 
that first in use.—Rodseth v. Northwestern Mar- 
ble Works, Minn., 152 N. W. 8865. 


109. Unfair Competition.—Imitation by de- 
fendant of an article made by complainant, in 
which he had built up a trade pending applica- 
tion for a patent, in addition to the copying of 
complainant’s advertising matter, held to con- 
stitute unfair competition.—Stewart v. Hudson, 
U. S. D. C., 222 Fed. 584. 

110. Trusts—Equity.—Where a_ wife fur- 
nished a part of the money loaned on notes 
taken by her husband, which part he held in 
trust for her, his death did not abrogate or 
impair the trust which she might resort to 
equity to establish.—Crump v. Hart,-Mo., 176 8S. 
W. 1089. 

111. Usury—Notice.—The transferee of a 
note, who had knowledge of the facts which 
made it usurious and who collected the bal- 
ance due, is liable to the maker for the excess. 
—Moffie v. Slawsby, N. H., 94 Atl. 193. 


112. Waters and Water Courses—Growing 
Crops.—In an action for loss of growing crops 
caused by defendant cutting off plaintiff's water 
supply, the measnre of damages is the reason- 
able value of the crops at the time the damage 
occurred.—North Sterling Irr. Dist. v. Dickman, 
Colo., 149 Pac. 97. 

113. Wills—Proof of Execeution.—Where a 
prior will, apparently legally executed, is re- 
ceived in evidence on offer to probate a subse- 
quent will, it is sufficient proof, in the absence 
of evidence to the contrary, that the will was 
legally executed, sv that beneficiary thereunder 
could contest the subsequent will.—In, re 
Lawrence’s Estate, Minn., 152 N. W. 872. 


114. Remainder.—Devise by testator to 
daughter for life, and on her death to descend 
and vest share and share alike to and in her 
children then living, held to create descendible 
vested remainders in children living at-:time of 
a death.—Smith v. Smith, Ind., 109 N. 
a. 60. 


115. Testamentary Capacity.—Where a tes- 
tator when he executes his will understands the 
business in which he is engaged, has knowledge 
of his property, and how he wishes to dispose of 
it among those entitled to his bounty, he pos- 
Sesses testamentary capacity.—In re Diggins’ 
Estate, Ore., 149 Pac. 73. 

116.——Undue Influence. — Undue influence 
which invalidates a will must destroy the free 
agercy of the testator, and reasonable influence 
obtained by kindness or appeals to the feel- 
ings or understanding is not sufficient.—Brent v. 
Fleming, Ky., 176 S. W. 1134. 
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